
Non-Typical Transactions-
Recent Trends

Presented by:

Charlie Cookson Pat Ihnat
Commercial Underwriter State UW Counsel



Construction Loans – Endorsements 

Lender’s instructions include the below closing conditions:
You have confirmed that Title Company is irrevocably committed to issue
an ALTA Extended Coverage Policy of Title Insurance in the amount of
$950,000.00, insuring Lender that (i) fee simple title to the Property is
vested in Borrower, and
(ii) The Deed of Trust, when recorded, will be in a first lien position 
subject only to those liens and encumbrances shown as Schedule B, 
Exceptions 7-10 of the preliminary report dated August 1, 2022, and
…

Order opened for $950,000 construction loan. 
Borrower is Builder LLC. Loan guarantors are LLC members.



Construction Loans – Endorsements

EFFECT OF REMOVING THE CONSTRUCTION LIEN EXCEPTION FROM A LOAN POLICY

Subject to policy Exclusions and the Schedule B Exceptions,
Covered Risk 11(a) insures against loss or damage by reason of:…

11. The lack of priority of the lien of the Insured Mortgage upon the Title:
a. as security for each advance of proceeds of the loan secured by the 

Insured Mortgage over any statutory lien for service, labor, material, or 
equipment arising from construction of an improvement or work 
related to the Land when the improvement or work is:

i.  contracted for or commenced on or before the Date of Policy; or
ii. contracted for, commenced, or continued after the Date of Policy, if 
the construction is financed, in whole or in part, by proceeds of the 
loan secured by the Insured Mortgage that the Insured has advanced 
or is obligated on the Date of Policy to advance; 



Construction Loans – Endorsements

More from those lender’s instructions. Note the lender’s typo.

(iii) the Policy of Title Insurance will be issued with the following
Endorsements: OTIRO 209.10-06, OTIRO 323-06, OTIRO 233-06, 
and OTIRO 70.



Construction Loans – Endorsements
OTIRO 70 Statutory Construction Lien Endorsement

The Company hereby assures the Insured:
That, except as otherwise expressly provided herein, there are no
statutory construction liens shown by the Public Records affecting 
said estate or interest other than those shown in said policy, except:

[Show any recorded construction liens here.]
The Company hereby insures against loss which the Insured shall 
sustain in the event that the assurances of the Company herein shall 
prove to be incorrect.

Does the OTIRO 70 provide coverage for construction liens? No

OTIRO 70 
• is not a date down of the loan policy.
• does not provide coverage for unrecorded construction lien claims.
• historically used with a loan policy that does not provide lien coverage.



CONSTRUCTION LOANS – ENDORSEMENTS

INCREMENTAL COVERAGE—232 SERIES ENDORSEMENTS

232-06     CONSTRUCTION LOAN — LOSS OF PRIORITY ENDORSEMENT (ALTA 32-06)

232.1-06  CONSTRUCTION LOAN — LOSS OF PRIORITY — DIRECT PAYMENT ENDORSEMENT (ALTA 32.1-06)

232.2-06  CONSTRUCTION LOAN — LOSS OF PRIORITY — INSURED’S DIRECT PAYMENT ENDORSEMENT (ALTA 32.2-06)



CONSTRUCTION LOANS – ENDORSEMENTS

 THE 232 SERIES ENDORSEMENT IS ISSUED WITH THE LOAN POLICY.

 STANDARD EXCEPTION NO. 5 (CONSTRUCTION LIENS) MUST BE MODIFIED PER OTIRO 5.002D. 
FOR EXAMPLE, WHEN ISSUING AN OTIRO 232.2-06 ENDORSEMENT, THE EXCEPTION IS:

Any statutory lien or claim of lien, affecting the title, that arises from services provided, labor 
performed, or materials or equipment furnished, except as insured by the attached ALTA 32.2-06 
[OTIRO 232.2-06] endorsement as it may be revised by ALTA 33-06 [OTIRO 233-06] Endorsements.

 ENDORSEMENT PREMIUM:
$1.00 PER THOUSAND BASED ON THE LOAN AMOUNT (MINIMUM $250)

 EACH OF THESE THREE ENDORSEMENTS:
 DELETES COVERED RISK 11(a) 
 PROVIDES LIEN COVERAGE FOR:

 CONSTRUCTION LOAN ADVANCES
 SECURED BY THE INSURED MORTGAGE
 AS OF THE POLICY DATE
 ON TERMS SET FORTH IN THE ENDORSEMENT.



1. Covered Risk 11(a) of this policy is deleted.
2. The insurance [for Construction Loan Advances] added by Section 3 of this endorsement is subject 

to the exclusions in Section 4 of this endorsement and the Exclusions from Coverage in the Policy, 
the provisions of the Conditions, and the exceptions contained in Schedule B. For the purposes of 
this endorsement and each subsequent Disbursement Endorsement:

a. “Date of Coverage,” is [ ] [Date of Policy] unless the Company sets a different Date of 
Coverage by an ALTA 33-06 Disbursement Endorsement issued at the discretion of the 
Company.

b. “Construction Loan Advance,” shall mean an advance that constitutes Indebtedness made on 
or before Date of Coverage for the purpose of financing in whole or in part the construction 
of improvements on the Land.

c. “Mechanic’s Lien,” shall mean any statutory lien or claim of lien, affecting the Title, that 
arises from services provided, labor performed, or materials or equipment furnished.

3. The Company insures against loss or damage sustained by the Insured by reason of:
a. The invalidity or unenforceability of the lien of the Insured Mortgage as security for each 

Construction Loan Advance made on or before the Date of Coverage;
b. The lack of priority of the lien of the Insured Mortgage as security for each Construction 

Loan Advance made on or before the Date of Coverage, over any lien or encumbrance on the 
Title recorded in the Public Records and not shown in Schedule B; and

IDENTICAL PROVISIONS IN 232, 232.1 AND 232.2

CONSTRUCTION LOANS – ENDORSEMENTS



CONSTRUCTION LOANS – ENDORSEMENTS

DIFFERENT COVERAGE IS PROVIDED BY PARAGRAPH 3.C. OF EACH ENDORSEMENT

232-06 CONSTRUCTION LOAN - LOSS OF PRIORITY

PROVIDES COVERAGE FOR LIENS ARISING FROM CHARGES FOR LABOR, MATERIALS, 
EQUIPMENT, ETC., IF THE CHARGES WERE DESIGNATED FOR PAYMENT IN THE DOCUMENTS
SUBMITTED FOR THE DRAW/ADVANCE.

232.1-06  CONSTRUCTION LOAN - LOSS OF PRIORITY - DIRECT PAYMENT

PROVIDES COVERAGE FOR LIENS ARISING FROM CHARGES FOR LABOR, MATERIALS, 
EQUIPMENT, ETC., IF THE CHARGES WERE PAID DIRECTLY TO THE LIEN CLAIMANT BY THE
TITLE INSURER OR BY THE LENDER WITH THE TITLE INSURER’S WRITTEN APPROVAL.

232.2-06  CONSTRUCTION LOAN — LOSS OF PRIORITY — INSURED’S DIRECT PAYMENT

PROVIDES COVERAGE FOR LIENS ARISING FROM CHARGES FOR LABOR, MATERIALS, 
EQUIPMENT, ETC., IF THE CHARGES WERE PAID BY OR ON BEHALF OF THE LENDER.



CONSTRUCTION LOANS – ENDORSEMENTS
233-06  DISBURSEMENT ENDORSEMENT (ALTA 33-06)

CHARGE:   $250 PER ENDORSEMENT

1. The Date of Coverage is amended to ____________.
a. The current disbursement is: $ ________.
b. The aggregate amount, including the current disbursement, recognized by the 
Company as disbursed by the Insured is: $_________.

2. Schedule A is amended as follows:
[FILL IN]

3. Schedule B is amended as follows:
[Part I] [FILL IN]
[Part II] [FILL IN]



CONSTRUCTION LOANS – ENDORSEMENTS

SUMMARY

 REVIEW LENDER’S INSTRUCTIONS AND ENDORSEMENT REQUESTS WHEN RECEIVED.

 IF ALTA 32 SERIES AND/OR ALTA 33 (OTIRO 232 AND 233) ENDORSEMENTS ARE
REFERENCED, CONTACT YOUR TITLE OFFICER OR UNDERWRITER IMMEDIATELY.

 YOUR UNDERWRITER WILL PROVIDE REQUIREMENTS FOR ISSUANCE OF THE
REQUESTED 232 SERIES ENDORSEMENT, AND FOR ISSUANCE OF THE POST-POLICY
233 DISBURSEMENT ENDORSEMENTS.

 LENDER’S CLOSING INSTRUCTIONS MUST INCLUDE APPROVAL OF MODIFIED LIEN
EXCEPTION (STANDARD EXCEPTION 5) AS REQUIRED BY OTIRO 5.002D.

 IF LENDER REQUESTS 233 DISBURSEMENT ENDORSEMENT, CLARIFY THE NUMBER
OF 233 ENDORSEMENTS LENDER WILL REQUIRE.

 CHARGE THE CORRECT PREMIUM FOR THE 232 SERIES ENDORSEMENT AND FOR
THE NUMBER OF 233 ENDORSEMENTS LENDER REQUESTS. 



WHOLESALE – FLIP – NOVATION

o RESIDENTIAL SALE TRANSACTION.
o PURCHASE AND SALE AGREEMENT (“PSA”) IS THE USUAL BROKER FORM.
o PRELIMINARY REPORT IS ISSUED AND ESCROW IS PROGRESSING NORMALLY.
o ESCROW RECEIVES DOCUMENTS FROM AN ENTITY, TYPICALLY AN LLC, THAT IS NOT

A BROKER AND NOT A PRINCIPAL IN THE TRANSACTION. 

o DOCUMENTS TYPICALLY RECEIVED FROM LLC:
1. CONTRACT FOR SALE & PURCHASE OF REAL ESTATE (NOT BROKER’S FORM)

SELLER IS HOMEOWNER.
BUYER IS WHOLESALE LLC

2. EARNEST MONEY PROMISSORY NOTE

3. AUTHORIZATION TO SIGN LISTING DOCUMENTS AND OFFERS

4. NOVATION AGREEMENT



WHOLESALE – FLIP – NOVATION
3.  AUTHORIZATION TO SIGN LISTING DOCUMENTS AND OFFERS

I/we, John Homeowner, the “Seller”, do hereby grant a limited and specific authorization to 
sign WHOLESALE LLC, a ___ limited liability company, located at [address] as my “Attorney-
in-Fact”.
Said Attorney-in-Fact shall have full power and authority to undertake and perform the 
following acts on my behalf, related to [property address] (the “Property”):

1. Seller specifically authorizes and gives permission to the Attorney-in-Fact to list the 
property on any and all multiple listing service(s) (MLS), investor networks, Zillow, and/ 
or realtors for the purpose of marketing and selling the Property. This includes executing 
listing agreements, listing agreement addendums, disclosures, sale contracts and 
addendums.

The authority herein shall include such incidental acts as reasonably required to carry out the 
authorities granted herein.
This authorization is effective upon execution. This authorization may be revoked when the 
above power or responsibility has been completed.
This authorization form shall automatically be revoked upon my death or incapacitation, 
provided any person relying on this power of attorney shall have full rights to accept and rely 
upon the authority of the Attorney-in-Fact until the receipt of actual notice of revocation.

Seller signature___________   Printed Seller name_____________  Date_____________



WHOLESALE – FLIP – NOVATION

ORS 696.020 License required for individuals engaged in professional real estate activities
(2) An individual may not engage in, carry on, advertise or purport to engage in or carry on 

professional real estate activity, or act in the capacity of a real estate licensee, within this state 
unless the individual holds an active license as provided for in this chapter.

ORS 696.010 Definitions
(17) “Professional real estate activity” means any of the following actions, when engaged in for 

another and for compensation or with the intention or in the expectation or upon the promise of 
receiving or collecting compensation, by any person who:

(a) Sells, exchanges, purchases, rents or leases real estate;
(b) Offers to sell, exchange, purchase, rent or lease real estate;
(c) Negotiates, offers, attempts or agrees to negotiate the sale, exchange, purchase, rental or 

leasing of real estate;
(d) Lists, offers, attempts or agrees to list real estate for sale; 

* * *
(j) Assists or directs in the procuring of prospects, calculated to result in the sale, exchange, 

leasing or rental of real estate;
(k) Assists or directs in the negotiation or closing of any transaction calculated or intended to 

result in the sale, exchange, leasing or rental of real estate;



WHOLESALE – FLIP – NOVATION

ORS 696.030 Exemptions.
(2) A nonlicensed individual who acts as attorney in fact under a duly executed 

power of attorney from the owner or purchaser authorizing the supervision of the 
closing of or supervision of the performance of a contract for the sale, leasing or 
exchanging of real estate if …:

(a) The power of attorney is recorded in the office of the recording officer for the 
county in which the real estate is located;

(b) The power of attorney specifically describes the real estate; and
(c) The nonlicensed individual does not use the power of attorney as a device to 

engage in professional real estate activity without obtaining the necessary real estate 
license.





WHOLESALE – FLIP – NOVATION
4.   NOVATION AGREEMENT

Paragraph 2: Conditional Termination of Real Estate Purchase Agreement
The Real Estate Purchase Agreement between the Seller* and Buyer** is 
hereby conditionally terminated in accordance with the terms hereof, effective 
immediately upon the execution of the Third-Party Real Estate Purchase 
Agreement by the Seller and the Third-Party Purchaser.

Paragraph 4: Net Proceeds Payable to Seller
Upon closing under the Third-Party Real Estate Purchase Agreement, Seller* 
shall retain the balance of $ [purchase price in LLC agreement with seller], 
plus/minus the pro-rated assessed taxes and other pro-rated assessments 
(which proration shall be made as of the date of closing), less any payoffs for 
mortgages or liens, less any unpaid assessed taxes, less Seller's attorneys' fees 
(if any).  Seller* shall authorize the escrow agent to pay/disburse the balance of 
the net proceeds immediately to the Buyer** in readily available funds upon 
closing.

*Seller = Homeowner
**Buyer = Wholesale LLC



WHOLESALE – FLIP – NOVATION

SUMMARY

 IF PRESENTED WITH THESE TYPES OF DOCUMENTS, CONTACT YOUR ESCROW
ADVISORY OR MANAGEMENT TEAM RIGHT AWAY.

 THIS IS NOT A TYPICAL FLIP BY ASSIGNMENT OF BUYER’S INTEREST IN THE
ORIGINAL SALE AGREEMENT.

 THIS IS NOT A SIMULTANEOUS CLOSING FLIP.



JUDGMENTS FOR SPECIFIC PERFORMANCE

o RESIDENTIAL SALE TRANSACTION IS OPENED.
o SELLER CANNOT BE REACHED OR DOES NOT RESPOND.
o OR, SELLER INFORMS ESCROW THEY DO NOT INTEND TO PERFORM.
o PRELIMINARY REPORT SHOWS PENDING ACTION BY BUYER AGAINST SELLER.
o JUDGMENT IS ENTERED AGAINST SELLER.
o BUYER EXPECTS CLOSING TO OCCUR WITHOUT SELLER INVOLVEMENT AND DEED.
o BUYER EXPECTS TO RECEIVE OWNER’S POLICY OF TITLE INSURANCE.



JUDGMENTS FOR SPECIFIC PERFORMANCE
TYPICAL JUDGMENT PROVISIONS:

1. A copy of this Judgment shall be posted on the front door of the Property and mailed via US Mail to 
Defendant at the Property, along with any other address that Plaintiff has for Defendant. Plaintiff shall also email 
the same to Defendant at the email address that Plaintiff has for Defendant, [email address]. Service of this 
Judgment shall be deemed complete three (3) consecutive days after Plaintiff has fully complied with this 
paragraph;

2. Upon completing service, Plaintiff shall deposit the sum of $ [purchase price] (“Funds”), with the 
title company/escrow agent selected by Plaintiff to handle the sale of the Property (“Title Company”);

3.  Upon receipt of the Funds, the Title Company shall be authorized to comply with Plaintiff’s escrow 
instructions to: (a) use the Funds to satisfy all property taxes, assessments, encumbrances, and liens against the 
Property, (b) record a certified copy of the Judgment with the ___ County Recorder, (c) deduct its escrow fees, 
recording fees, and related costs of closing from the Funds, and (d) pay all remaining Funds into this Court;

4.  The recording of a certified copy of the Judgment in the real property records of __ County shall 
constitute a full conveyance of the Property to Plaintiff, with the same legal effect as if the Property had been 
conveyed by deed to Plaintiff by Defendant;

5.  Upon recording a certified copy of the Judgment, fee title to the Property shall be owned by 
Plaintiff, and Defendant and her heirs, successors, and assigns shall have no further right, title, claim or interest in 
the Property; ownership of the Property, as a matter of law, shall be hereby vested in Plaintiff without any further 
action by Defendant and Plaintiff’s ownership shall be reflected in the tax records of __ County;

6.  Upon deposit of all remaining Funds into Court, Plaintiff shall be entitled to submit a supplemental 
judgment for a disbursement in accordance with the Money Award below. Plaintiff may seek its attorneys’ fees in 
this matter through ORCP 68.



JUDGMENTS FOR SPECIFIC PERFORMANCE

IF JUDGMENT WAS ENTERED BY DEFAULT, CONSIDER SHOWING A RIGHT, TITLE AND
INTEREST EXCEPTION IN THE OWNER’S POLICY.

ORCP 71
B Mistakes; inadvertence; excusable neglect; newly discovered evidence, etc.

B(1) By motion. On motion and upon such terms as are just, the court may 
relieve a party or such party's legal representative from a judgment for the following 
reasons: (a) mistake, inadvertence, surprise, or excusable neglect; …
The motion shall be made within a reasonable time, and for reasons (a), (b), and (c) 
not more than one year after receipt of notice by the moving party of the 
judgment.

IF JUDGMENT WAS ENTERED IN FAVOR OF A SPECIFIC BUYER ENTITY, CAN THAT
BUYER’S PRINCIPAL DIRECT CLOSING WITH A DIFFERENT ENTITY AS THE BUYER?

IF JUDGMENT WAS ENTERED ON A PURCHASE AND SALE AGREEMENT SHOWING A
CASH PURCHASE, CAN BUYER NOW BRING A LENDER INTO THE TRANSACTION?



























































REMEMBER TO LAUGH! 
IT’S TITLE INSURANCE, PEOPLE, WE HAVE

TO MAKE OUR OWN HUMOR OR WE’LL CRY!


