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Scenario 1
Buyer loses his job and lender

declines to make the loan.
PSA says: “all earnest money
shall be promptly refunded to
Buyer” [OREF-001 Sections 5.2 and 26.1]

Scenario 1- Applicable Statute
ORS 696.581 (3)
Escrow agent may not disburse
any funds without obtaining
dated, separate instructions in
writing from the principals

Scenario 2

Buyer terminates after Seller

is unable to clear a title issue

PSA says: “all earnest money

shall be promptly refunded to
Buyer” [OREF-001 Sections 9 and 26.1]

Scenario 2- Applicable Statute
ORS 696.581 (3)
Escrow agent may not disburse
any funds without obtaining
dated, separate instructions in
writing from the principals

Scenario 3

Buyer receives Seller’s Property

Disclosure Statement
Buyer revokes Buyer’s offer and
terminates [OREF-001 Section 13]
Buyer requests return of earnest
money

Scenario 3- Applicable Statute
ORS 105.475(5) & (6)
 Notwithstanding ORS 696.581, buyer
is entitled to return of all deposits
 Upon buyer’s signed, written release
and indemnification of escrow agent,
escrow agent is released from all
liability for the deposits

Scenario 3- Indemnification
ORS 105.475 (6): “Upon buyer’s
signed, written release and
indemnification of escrow agent,
escrow agent is released from all
liability for the deposits”
 Indemnity is important. You are relying on facts

not known to Escrow. Be sure to require Buyer’s
signature on your Company’s form of release
and indemnification for buyer revocation of offer.

Scenario 4

Buyer delivers unconditional

disapproval of Property based
on inspection reports

PSA says: “in which case, all

earnest money deposits shall be
promptly refunded” [OREF-001 Section 10]

Scenario 4- Applicable Statute
ORS 696.581 (3)
Escrow agent may not disburse
any funds without obtaining
dated, separate instructions in
writing from the principals

Scenarios 1, 2, and 4- Comments
 Section 38.1 of OREF-001 resale contract:

All claims between Buyer and Seller that are
within Small Claims Court jurisdiction shall
be brought and decided there.
 Small Claims Court judgments are final and
not appealable.
 Question: If seller or buyer files case in

Small Claims Court and receives
favorable judgment, do you release EM
based on small claims court judgment?
 Talk with your escrow manager or legal
counsel prior to releasing funds.

Scenarios 1, 2, and 4- Comments
 Question:

While you are holding
disputed EM from sale #1, what will you
do when Seller wants to open escrow
and close sale a new buyer.
 Do you close a sale to the new buyer?
 What
will your management or
underwriter want to know?
 Did

the parties terminate all obligations
under the contract except the earnest
money dispute?

Scenario 5

$5,000 Earnest Money deposit
Buyer deposits additional

$30,000 down payment
Buyer disapproves inspection
and terminates
Buyer requests $35,000

Scenario 5- Applicable Statute
ORS 696.581 (6)
Escrow agent may accept funds
in excess of earnest money
Such funds may be disbursed
with only the separate written
instructions of the principal who
deposited the funds

Scenario 6
 Cash purchase
 Contract requires Buyer to deposit

all funds to close within 15 days
 Buyer deposits funds
 On day 14, Buyer delivers
termination notice and requests
return of funds

Scenario 6- Applicable Statute
ORS 696.581 (6)
Escrow agent may accept funds
in excess of earnest money
Such funds may be disbursed
with only the separate written
instructions of the principal who
deposited the funds

Scenario 6- Additional Issues
 Issue 1: What does the contract say

about deposited funds? Is a portion of
the purchase price identified as Earnest
Money in the contract?

 Issue 2: Were any funds deposited by a

third party who is not a principal in the
transaction. Do you have third-party
deposit instructions? What do these
instructions provide?

Scenario 7

Signed Addendum says Earnest

Money will be returned if Buyer
delivers unconditional
disapproval of inspections

Buyer disapproves inspections

and requests Earnest Money

Scenario 7- Applicable Statute
ORS 696.581(8): Notwithstanding
the requirement for instructions, an
Escrow Agent may:
 Disburse earnest money based on
parties’ agreement executed after
the initial sales agreement; and
 May not impose requirements
including release of liability.

Scenario 7- Questions to Ask
 When was the Addendum signed?
 Was it executed after the initial

sales agreement?
 Does it contain a clear agreement
to return the earnest money?
 Did both parties sign?
 Do you now have conflicting
instructions?

Scenario 8
 Signed Addendum extends closing

date, requires additional Earnest
Money deposit, and makes all
Earnest Money non-refundable
 Buyer deposits additional EM
 Buyer does not close
 Seller demands Earnest Money

Scenario 8- Applicable Statute
ORS 696.581(8): Notwithstanding
the requirement for instructions, an
Escrow Agent may:
 Disburse earnest money based on
parties’ agreement executed after
the initial sales agreement; and
 May not impose requirements
including release of liability.

Scenario 9
 Seller and Buyer enter into

Condominium Reservation
Agreement
 Buyer deposits $50,000 into
escrow
 Buyer changes his mind and
requests return of funds

Scenario 9- Applicable Statute
ORS 696.581(7):

Escrow Agent may open one-

sided escrow.
Escrow funds may be disbursed
with only written instructions of
the principal who deposited the
funds.

Scenario 10

Buyer’s Earnest Money

check is returned unpaid
Escrow Agent redeposits the
check and it is paid
Seller demands termination
and forfeiture of Buyer’s EM

Scenario 10- Applicable Statute
ORS 696.581 (3)
Escrow agent may not disburse any
funds without obtaining dated,
separate instructions in writing from
the principals

Scenario 10- Comment
 Consider potential claim from Seller if

escrow closes and Escrow Agent does
not disclose unpaid EM check to Seller
at the time the check is returned
unpaid.
 If Seller had another offer for a greater
purchase price, Seller may make a
claim based on the lost opportunity to
terminate and obtain higher price.

Scenario 11

Listing Broker deposits Notice of

Compensation for broker
commission- 6% of sale price

Seller instructs escrow to pay

commission- 5% of sale price

Scenario 11- Applicable Statute
ORS 696.582 : Escrow Agent shall

hold funds if Escrow Agent receives
before closing:

 Notice of Compensation signed by broker

authorized to enter into agreement with the
principal, and
 Written instructions signed by principal
which do not honor the terms of the broker’s
notice of compensation.

Scenario 12

Listing Broker deposits Notice of

Compensation for commission6% of sale price, split equally
with Selling Broker

Seller instructs escrow to pay

$0 to Listing Broker and 3% to
Selling Broker

Scenario 12- Applicable Statute
ORS 696.582 : Escrow Agent shall

hold funds if Escrow Agent receives
before closing:

 Notice of Compensation signed by broker

authorized to enter into agreement with the
principal, and
 Written instructions signed by principal
which do not honor the terms of the broker’s
notice of compensation.

Scenario 13

Listing Broker instructs

escrow to pay 1% of
commission to Broker’s
friend who referred the
Seller

Scenario 13- Applicable Statute
ORS 696.290 : Broker may not pay
any part of compensation or
finder’s fee to any person who is
not a real estate licensee.
Certain exceptions apply for
cooperating broker licensed in
another state, as provided in the
statute.

Scenario 14

Listing Broker moves from one

brokerage to another while the
listing is pending.
PSA names Brokerage #2
Escrow receives Notice of
Compensation from both
principal brokers #1 and #2.

Scenario 14- Applicable Rule
OAR 863-050-0052: If there is a
dispute between principal brokers,
and Escrow Agent is holding funds
under 696.582(1)(a), Escrow Agent
must hold the funds pending written
agreement between the brokers, or
court order.

Scenario 14- Comments
 How much is escrow required to hold in

this situation?
 Is the holdback amount 2x the
commission, 1x for each of the
disputing brokers?
 Will the disputing brokers agree that
only 1x the commission amount should
be held in escrow?

Scenario 15
 Escrow is opened with a “for sale

by owner” contract.
 Two days before the FSBO
transaction is scheduled to close,
Broker deposits Notice of
Compensation with Escrow.
 Seller instructs Escrow not to pay
Broker.

Scenario 15-Applicable Statute
ORS 696.582 : Escrow Agent shall

hold funds if Escrow Agent receives
before closing:

 Notice of Compensation signed by broker

authorized to enter into agreement with the
principal, and
 Written instructions signed by principal
which do not honor the terms of the broker’s
notice of compensation.

Scenario 16
Listing Broker instructs escrow

to split 5% commission equally
between Listing and Selling
Brokers, 2.5% each

Selling Broker demands 3%

Scenario 16- Comments
 Does OAR 863-050-0052 apply?
 Probably not.
 Why not?
 Under this scenario, the dispute is between Listing
Broker and Selling Broker.
 Who controls the broker commissions in a

typical listing situation?
 Listing

Broker controls commission under listing
agreement with the Seller.
 Listing Broker offers co-brokerage share in RMLS?

Scenario 17

Seller lives in Washington
Seller refuses to complete

Oregon Tax Withholding Forms
Seller instructs escrow to close

Scenario 17- Applicable Statutes
 696.581(3): Except as provided in ORS

314.258, escrow agent may not disburse
any funds without obtaining dated,
separate instructions in writing from the
principals

 314.258(4)(f): An authorized agent may

withhold funds under this section without
written instructions to withhold from the
transferor.

Statutes and Rules
 ORS
 ORS
 ORS
 ORS
 ORS

696.581-Escrow instructions required
696.582-Broker demand & funds held
105.475-Buyer revocation
696.290-Broker sharing compensation
314.258-State tax withholding

 OAR 863-050-0052- Broker disputes
Note: All references to the OREF-001 are section numbers from the 2019 Residential Real Estate Sale Agreement.

696.581 Written escrow instructions or agreement required; statement; instructions
containing blank prohibited; one-sided escrow; exceptions. (1) An escrow agent may not
accept funds, property or documents in any escrow transaction without dated, written escrow
instructions from the principals to the transaction or a dated executed agreement in writing
between the principals to the transaction.
(2) Except as provided in this section, an escrow agent must follow dated, written escrow
instructions executed by the principals or a dated executed written agreement between the
principals to a transaction.
(3) Except as provided in ORS 314.258, an escrow agent may not close an escrow or disburse
any funds or property in an escrow without obtaining dated, separate escrow instructions in
writing from the principals to the transaction adequate to administer and close the transaction or,
in the case of disbursement, to disburse the funds and property.
(4) The following statement or its substantial equivalent shall appear on or be attached to all
written escrow instructions prepared by an escrow agent for signature of the principals to a
transaction. The statement shall be in at least 10-point bold type. The statement shall either
appear immediately above the signatures of the principals or be separately initialed by the
principals:
______________________________________________________________________________
It is understood by the parties signing the above or attached instructions that the instructions
are the complete instructions between this firm as an escrow agent and you as a principal to the
escrow transaction. These instructions may not include all the terms of the agreement which is
the subject of this escrow. Read these instructions carefully, and do not sign them unless they are
acceptable to you.
______________________________________________________________________________
(5) An escrow agent may not solicit or accept any original, amended or supplemental escrow
instructions containing any blank to be filled in after signing. An escrow agent may not allow
any alteration of original, amended or supplemental escrow instructions, unless the alteration is
signed or initialed by all principals who signed or initialed the instructions before the alteration.
(6) An escrow agent may accept trust funds, in excess of earnest money required in
transaction documents to be held, as individual funds of the principal who has paid them into
escrow. Such individual trust funds may be disbursed with only the separate written instructions
of the principal who deposited the funds into escrow.
(7) An escrow agent may open a one-sided escrow, as defined by rule by the Real Estate
Commissioner, by receiving the funds, property or documents for an escrow. Such escrow funds
may be disbursed with only the separate written instructions of the principal who deposited the
funds into escrow.
(8) Except as authorized in ORS 105.475, notwithstanding the requirement for dated,
separate escrow instructions to close an escrow or disburse funds or property in an escrow, an
escrow agent:
(a) May disburse earnest money deposited based on an agreement of the parties executed
after the initial sales agreement; and
(b) May not impose additional requirements on the principals to the transaction, including a
requirement that the principals sign a release of liability in favor of the escrow agent.
(9) Notwithstanding any provision of this section, an escrow agent may disburse funds,
property or documents deposited in escrow in accordance with an order of a court of competent
jurisdiction. [1985 c.399 §2; 1991 c.874 §11; 2007 c.289 §1; 2008 c.54 §2; 2009 c.174 §11]

ORS 105.475 Buyer’s statement of revocation of offer; criteria. (1) If a seller issues a seller’s
property disclosure statement and a buyer has not then delivered to the seller a written statement
waiving the buyer’s right to revoke the buyer’s offer, the buyer shall have five business days
after delivery of the seller’s property disclosure statement to revoke the buyer’s offer by
delivering to the seller a separate signed written statement of revocation disapproving the seller’s
disclosure.
(2) If a buyer fails to timely deliver to a seller a written statement revoking the buyer’s offer,
the buyer’s right to revoke the buyer’s offer expires.
(3) If a buyer closes the transaction, the buyer’s right to revoke based on ORS 105.462 to
105.490, 696.301 and 696.870 is terminated.
(4) If the seller fails or refuses to provide a seller’s property disclosure statement as required
under this section, the buyer shall have a right of revocation until the right is terminated pursuant
to subsection (3) of this section.
(5) If the buyer revokes the offer pursuant to this section, notwithstanding ORS 696.581, the
buyer is entitled to immediate return of all deposits and other considerations delivered to any
party or escrow agent with respect to the buyer’s offer, and the buyer’s offer is void.
(6) When the deposits and other considerations have been returned to the buyer, upon the
buyer’s signed, written release and indemnification of the holders of the deposits and other
considerations, the holders are released from all liability for the deposits and other
considerations.
(7) Any seller’s property disclosure statement issued by the seller is part of and incorporated
into the offer and the acceptance. [1993 c.547 §§2,3; 2003 c.328 §6]

ORS 696.582 Escrow agent to hold certain compensation; conditions; notice of demand;
disbursement of money; copy of notice to principal. (1) An escrow agent shall hold, as provided in
subsection (3) of this section, the amount of money or other property agreed to as compensation in a written
real estate broker’s or principal real estate broker’s compensation agreement, if the escrow agent has at the
office at which the escrow is being closed, before the date of closing:
(a) A written notice of compensation, signed by the real estate broker or principal real estate broker who
is authorized under rules adopted by the Real Estate Commissioner to enter into the compensation
agreement and sign the written notice of compensation, in substantially the form set out in subsection (2) of
this section; and
(b) The written closing instructions of the principals which do not honor the amount and terms of payment
in the notice of compensation.
(2) The notice of compensation required by subsection (1) of this section may not be incorporated into
any document of agreement between the principals or between the broker and a principal, and must be in
substantially the following form:
______________________________________________________________________________
Notice of Real Estate Compensation
To: ____________
(Name of Escrow Company)
Re: ____________
(Names of Principals to Transaction)
Your Escrow Number: ______
The undersigned real estate broker or principal real estate broker states that such broker has a valid
written compensation agreement with ______ (Name of Principal), one of the principals to the transaction
referred to above, and that such principal is obligated to pay the broker the compensation on account of that
transaction. The compensation amount is $_____ and is to be paid on the following terms:________.
Request is hereby made that the compensation be paid in that amount and on those terms, out of escrow
and as a part of your closing of that transaction.
__________________
(Name and Signature of Real Estate Broker
or Principal Real Estate Broker)
______________________________________________________________________________
(3) An escrow agent in a transaction described in subsection (1) of this section may only disburse the
moneys or other property to:
(a) The principal real estate broker and principal, based upon a written agreement between those parties
and directed to the escrow agent as disbursement instructions;
(b) Any persons, as directed by order of a court of competent jurisdiction; or
(c) The court, upon filing by the escrow agent of an interpleader action for the moneys or property.
(4) If the filing of a notice of compensation with an escrow agent under subsection (1) of this section is
made more than 10 days prior to the scheduled closing date, the real estate broker or principal real estate
broker filing the notice shall deliver a copy of the notice to the principal identified in the notice. If the notice is
filed within 10 days of the scheduled closing date, the escrow agent shall provide a copy of the notice to the
principal identified in the notice at the time of closing. [1985 c.449 §2; 2001 c.300 §41; 2007 c.337 §1; 2017
c.234 §25]

ORS 696.290 Sharing compensation with or paying finder’s fee to unlicensed person prohibited;
exceptions. (1)(a) Except as provided in paragraph (b) of this subsection, a real estate licensee may not
offer, promise, allow, give, pay or rebate, directly or indirectly, any part or share of the licensee’s
compensation arising or accruing from any real estate transaction or pay a finder’s fee to any person who
is not a real estate licensee licensed under ORS 696.022.
(b) A real estate broker or principal real estate broker may pay a finder’s fee or a share of the
licensee’s compensation on a cooperative sale when the payment is made to a licensed real estate broker
in another state or country, provided that:
(A) The state or country in which the nonresident real estate broker is licensed has a law permitting
real estate brokers to cooperate with real estate brokers or principal real estate brokers in this state; and
(B) The nonresident real estate broker does not conduct in this state any acts constituting professional
real estate activity and for which compensation is paid. If a country does not license real estate brokers,
the payee must be a citizen or resident of the country and represent that the payee is in the business of real
estate brokerage in the other country.
(2) A real estate broker associated with a principal real estate broker may not accept compensation
from any person other than the principal real estate broker with whom the real estate broker is associated
at the time.
(3) A principal real estate broker may not make payment to the real estate broker of another principal
real estate broker except through the principal real estate broker with whom the real estate broker is
associated.
(4) Nothing in this section prevents payment of compensation earned by a real estate broker or
principal real estate broker while licensed because of the real estate broker’s or principal real estate
broker’s association with a different principal real estate broker or because of inactivation of the real
estate broker’s or principal real estate broker’s license.
(5) Nothing in subsection (1) of this section prohibits a real estate licensee who has a property
management agreement with the owner of a residential building or facility from authorizing the payment
of a referral fee, rent credit or other compensation to an existing tenant of the owner or licensee, or a
former tenant if the former tenant resided in the building or facility within the previous six months, as
compensation for referring new tenants to the licensee.
(6)(a) Nothing in subsection (1) of this section prevents an Oregon real estate broker or principal real
estate broker from sharing compensation on a cooperative nonresidential real estate transaction with a
person who holds an active real estate license in another state or country, provided:
(A) Before the out-of-state real estate licensee performs any act in this state that constitutes
professional real estate activity, the licensee and the cooperating Oregon real estate broker or principal
real estate broker agree in writing that the acts constituting professional real estate activity conducted in
this state will be under the supervision and control of the cooperating Oregon broker and will comply with
all applicable Oregon laws;
(B) The cooperating Oregon real estate broker or principal real estate broker accompanies the out-ofstate real estate licensee and the client during any property showings or negotiations conducted in this
state; and
(C) All property showings and negotiations regarding nonresidential real estate located in this state are
conducted under the supervision and control of the cooperating Oregon real estate broker or principal real
estate broker.
(b) As used in this subsection, “nonresidential real estate” means real property that is improved or
available for improvement by commercial structures or five or more residential dwelling units. [Amended
by 1953 c.42 §2; 1961 c.670 §2; 1969 c.674 §16; 1975 c.746 §21; 1977 c.649 §40; 1981 c.617 §13; 1989
c.724 §9; 1997 c.307 §1; 1999 c.470 §1; 2001 c.300 §27; 2007 c.337 §5; 2009 c.324 §8; 2013 c.145 §3]

ORS 314.258 Withholding in certain conveyances of real estate; rules. (1) As used in this section:
(a) “Authorized agent” means an agent who is responsible for closing and settlement services in a conveyance.
(b) “Closing and settlement services” means services that are provided by:
(A) A licensed escrow agent in a real estate closing escrow as provided in ORS 696.505 to 696.590; or
(B) An attorney for the benefit of a transferor or a transferee in a conveyance, if, simultaneously with the conveyance, the attorney
deposits the unpaid purchase price into the attorney’s client trust account for disbursal pursuant to the written instructions of, or the
agreement between, the transferor and transferee.
(c) “Consideration” includes the amount of cash paid for a conveyance and the amount of any lien, mortgage, contract, indebtedness or
other encumbrance existing against the property conveyed to which the property remains subject or which the purchaser agrees to pay or
assume.
(d) “Conveyance” means a transfer or a contract to transfer fee title to any real estate located in the State of Oregon.
(e) “Net proceeds” means the net amount to be disbursed to the transferor, prior to reduction for withholding, as shown on the transferor’s
settlement statement for the conveyance.
(f) “Transferor” means:
(A) An individual who is not a resident of this state, as defined in ORS 316.027, on the closing date of the conveyance; or
(B) A corporation taxed under section 11 of the Internal Revenue Code and subchapter C, chapter 1 of the Internal Revenue Code, that is
not domiciled in this state or that is not registered or otherwise qualified to do business in this state on the closing date of the conveyance.
(2) An authorized agent providing closing and settlement services in a conveyance is required to withhold from consideration payable to a
transferor an amount equal to the least of:
(a) Four percent of the consideration for the conveyance;
(b) The net proceeds resulting from the conveyance; or
(c) Eight percent of the gain includable in the transferor’s Oregon taxable income. In arriving at this amount, the authorized agent may
rely upon the transferor’s written affirmation of the amount of includable gain.
(3) An authorized agent is not required to withhold amounts under this section if:
(a) The consideration for the conveyance does not exceed $100,000;
(b) The conveyance is pursuant to a judicial foreclosure proceeding, a writ of execution, a nonjudicial foreclosure of a trust deed or a
nonjudicial forfeiture of a land sale contract;
(c) The conveyance is in lieu of foreclosure of a mortgage, trust deed or other security instrument or a land sale contract with no
additional monetary consideration;
(d) The transferor is a personal representative, executor, conservator, bankruptcy trustee or other person acting under judicial review;
(e) The transferor delivers to the authorized agent a written assurance as provided in section 6045(e) of the Internal Revenue Code that
the sale or exchange qualifies for exclusion of gain under section 121 of the Internal Revenue Code;
(f) The authorized agent obtains a written affirmation that the transferor is unlikely to owe Oregon income tax as a result of the
conveyance;
(g) The amount that would be withheld under subsection (2) of this section is less than $100, or less than a minimum amount established
by rule by the Department of Revenue; or
(h) The authorized agent is an attorney and a licensed escrow agent is providing services in the conveyance.
(4)(a) Amounts withheld pursuant to this section are held in trust for the State of Oregon and shall be paid to the department in the time
and manner prescribed by the department by rule.
(b) If an authorized agent fails to remit an amount withheld by the agent under this section by the time remittance is required, the
department may recover from the authorized agent the amount withheld with interest at the rate established under ORS 305.220.
(c) If an authorized agent fails to withhold when withholding is required under this section, the department may recover a penalty not to
exceed the greater of:
(A) $500; or
(B) 10 percent of the amount required to be withheld under this section, but not more than $2,500.
(d) The department may not proceed with collection actions against the authorized agent if the authorized agent:
(A) Withholds the required amount in connection with a conveyance and timely remits the funds to the department;
(B) Is not required to withhold an amount under this section; or
(C) Demonstrates to the department that the authorized agent obtained a written affirmation as described in this section or an assurance as
provided in section 6045(e) of the Internal Revenue Code prior to disbursal of funds due the transferor resulting from the conveyance.
(e) A transferor may claim the amount withheld by an authorized agent on the transferor’s personal income tax return or corporate income
tax return or excise tax return.
(f) An authorized agent may withhold funds under this section without written instructions to withhold from the transferor.
(g) A written affirmation, as provided under this section, shall be executed by the transferor or the transferor’s tax advisor under penalty
of perjury and shall contain the transferor’s taxpayer identification number. The authorized agent shall retain for six years from the date of the
closing of the conveyance any written affirmation obtained by the agent in connection with the conveyance. The department shall prescribe
by rule the form and content of the written affirmation and procedures for submission to the department of the information contained in the
written affirmation.
(h) It shall be a defense to any claim by the department or by a transferor against an agent that the agent has acted in reasonable reliance
upon representations made by the transferor or the transferor’s tax advisor. [2007 c.864 §4; 2008 c.54 §1; 2009 c.174 §13]

Oregon Administrative Rule
863-050-0052 Disbursal of Disputed Principal Real
Estate Broker Compensation
If there is a dispute among or between principal real estate
brokers regarding who is entitled to the moneys or other
property agreed to as compensation in a written
compensation agreement, and the escrow agent is holding
such moneys or other property pursuant to ORS
696.582(1)(a), the escrow agent must hold the moneys or
other property until the escrow agent receives a written
agreement between the principal real estate brokers or a
final order from a court directing the escrow agent to
disburse the moneys or other property.

