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Nothing in this presentation shall constitute legal advice 

or a binding offer to insure under certain conditions.



DEEDS IN LIEU

• A Deed in Lieu of Foreclosure is when a lender and the borrower have agreed that 

the borrower will surrender the secured property  to the lender in exchange for 

cancellation of the debt.

• Lender avoids the time and expense of a foreclosure.

• Borrower may experience less of a credit hit than a completed foreclosure.

• No court case. 

• Borrower has some control over the timing.    

It will NOT clear/remove any Junior Liens from the record.  



RISKS FOR INSURING A DEED IN LIEU 

Absolute Conveyance? 

 Given as Security? 

  Deed held by lender or in escrow.

  Lender will record if payments are not made.

 What is the date the deed was signed?

 Do you have independent instruction from the borrower? 

 



RISKS FOR INSURING A DEED IN LIEU 

• Conditional Conveyance with re-purchase options?

• Is there a buy-back option?

• Who has possession? 

• Is the Deed in Lieu Agreement available to review?



RISKS FOR INSURING A DEED IN LIEU 

Judicial Attack   

•  Value of property greatly exceeds debt? 

•  Duress, coercion, undue influence.

•  Hinders any Right of Redemption.



INSURING AFTER A DEED IN LIEU 

• Preferential or fraudulent conveyance? 

• Related parties? 

• Bankruptcy?  

• Conditional Conveyance?  Notary Concern?  Competence?

• All of the above?



LIMITING THE RISK 

• Estoppel Affidavit.

• Borrower represented by an attorney.

• Review Deed in Lieu agreement.

• Review circumstances of transaction.  Does it make sense?  



ESTOPPEL CERTIFICATE OR AFFIDAVIT 

• Written, signed stipulation of previously established facts preventing subsequent 
contradiction or recant of these facts 

(thelawdictionary.org featuring Black’s Law Dictionary, 2nd Ed )

• Recital of facts may address specific concerns. 

• Absolute Conveyance and not intended to be a security instrument 

• Waives Right of Redemption

• Possession

• Coercion or duress, etc.    

• Often incorporated into the deed.  

• Can we rely on the language in the deed? 



Estoppel Certificate 

and Affidavit Example



DEED IN LIEU - TITLE REVIEW

• Does it identify the Trust Deed or loan it is being given for?

• Does the consideration state that it is in forbearance of foreclosure and 

deficiency judgment?

• Satisfaction of debt?  ****  

• May include Estoppel recitals?

• Does the Deed address the merger question?  



MERGER AND A DEED IN LIEU REVIEW

• When the Fee Title interest in real property  and a lesser interest in real property 

become vested in the same party, the lesser interest is eliminated.

• In layman's terms, “You can’t enforce a lien against yourself. “

• A Deed in Lieu will often specify that it is “Non-Merger” so that the lender can 

retain the right to foreclose any Junior Liens.   

• The Trust Deed will need to remain as an exception on any title policy until 

reconveyed.

  



WHAT IF THE DEED DOES NOT SPECIFY NON-MERGER

• Depending on the specifics, the Trust Deed may have Merged and no longer be a lien against the 

property. 

• Lien priority over junior interests may have been lost

• ****Title Insurance Best Practice**** 

• Continue to reflect the Trust Deed as an exception until there is a reconveyance recorded.

• Any insurance issued regarding a foreclosure action should be discussed with underwriting. 



DEED IN LIEU OF FORECLOSURE (NON-MERGER)







DEED IN LIEU - TITLE REVIEW 

• Does the Grantee of the Deed in Lieu also own the beneficial 

interest in the Trust Deed? 

• If not, how does that affect the agreement to forgive the debt?

• When was the Deed in Lieu signed?  Was it executed as part of your 

current transaction?

  



DEED IN LIEU - OWNERS POLICY

• Lender may request the policy be issued for the loan amount. 

• The Owners Title Insurance Policy must be issued for the value of the property. 



ESCROW SALES TRANSACTION 

• Escrow is opened as a sale transaction from the borrower to the private party 

lender. 

• Escrow is expected to prepare the Deed in Lieu and Estoppel.  Should escrow 

be doing this?

• What kind of tax implications are there for borrower and lender? Does Escrow 

prepare the 1099?



FORBEARANCE AGREEMENT ESCROW

• Lender & Borrower have entered into a Forbearance agreement.

• Borrower agrees to payment plan and Lender agrees not to foreclose. 

• Lender requires Borrower to sign Deed in Lieu of Foreclosure to be held in 

escrow.

• If payments are not made, Lender requires the Deed in Lieu be released to them 

for recording. 

**DISCUSS WITH YOUR UNDERWRITING DEPARTMENT !!!



SHORT SALES



SHORT SALES

• An agreement from the Lender(s) to accept less than what is owed on the loan. 

Lender agrees to reconvey their loan even though they haven’t been paid in full.

• Usually happens when Lender recognizes that property will not sell for enough 

to satisfy their loan.

• The expense of foreclosure and the length of time required outweighs the dollar 

amount the lender is forgiving.



SHORT SALE

• A Short Sale Agreement is often arranged by a Short Sale Negotiator.   

• The Negotiator acts as an intermediary between the lender, other creditors and 

the borrower.  

• Any changes to the agreed upon terms of the sale or payment amounts must be 

re-approved with the Lender or Junior Creditor in writing.  



THE DEBT 

• Lender usually agrees to “write off” and forgive a portion of their loan. 

• There may be tax consequences involved in the forgiveness of debt.

• Refer clients to their tax accountant!    

• Occasionally, the existing lender may require that the borrower sign an 

unsecured note for the unpaid amounts. 



Sample letter from Payoff Lender approving the Short Sale



LENDER DEMAND/PAYOFF INSTRUCTION 

• Lender will have very specific requirements!

• Their instructions must be reviewed carefully.

• If not followed, the lender is not obligated to accept the payoff funds or 

reconvey their trust deed.  



LENDER DEMAND/PAYOFF INSTRUCTION 

• No payments may be made to other parties unless specifically authorized by the 

existing Lender.

• The reduced payoff instructions often contain restrictions on re-sale. 





Short Sale Affidavit signed by Seller, Buyer and Real Estate agents.



Short Sale Affidavit signed by Seller, Buyer and Real Estate agents (continued)











QUESTIONS??
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