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Current Title Insurance and Escrow 
Issues

Agenda

• Transfer on Death Deeds

• Earnest Money Issues

• Commission Disputes

• Sale to Government
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Deeds
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Transfer on Death Deeds

What is it?

• Deed that transfers real property to designated 

beneficiaries at the transferor’s death

o Probate avoidance tool (similar to a payable on death 

bank account)

o Can be revoked or amended at any time before the 

transferor’s death

o No legal effect during transferor’s lifetime

• Beneficiaries have no interest in the property

• Transferor retains power to transfer and encumber 

the property
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Transfer on Death Deeds

Form (example in ORS 93.975):

• Must contain essential elements and formalities 

of a regular deed

• Transferor must be an individual 

• Must identify designated beneficiaries by name

o Beneficiaries can be an individuals, entities or 

various other “persons” (as defined in statute)

o Can name primary and alternative beneficiaries

• Must state that the transfer occurs at the 

transferor’s death

• Must be recorded before transferor’s death
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Transfer on Death Deeds
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Transfer on Death Deeds
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Transfer on Death Deeds

Revocation

• Can be revoked at any time prior to the 

transferor’s death - even if the deed says 

otherwise

o Recorded revocation of transfer on death deed

o Subsequent transfer on death deed

o Subsequent conveyance of the property

o Transferor’s divorce invalidates a transfer to an ex-

spouse beneficiary

• A will does not revoke a TOD deed
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Transfer on Death Deeds

Effect Upon Transferor’s Death

• Title transfers to surviving beneficiaries
o Multiple beneficiaries take equal and undivided 

interests with no right of survivorship

o If no surviving beneficiaries, then TOD deed lapses

• Beneficiaries take title subject to all liens and 

encumbrances of records as of the transferor’s 

death
o Including liens and encumbrances recorded after the 

transfer on death deed (priority starts at transferor’s 

death)

• There is an 18-month challenge period
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Transfer on Death Deeds



©2017 First American Financial Corporation and/or its affiliates. All rights reserved. NYSE: FAF

Transfer on Death Deeds

Challenges (18-month period after death):

• Transferor lacked capacity 

• TOD deed or revocation procured by fraud, 

duress or undue influence

• Creditors through transferor’s estate if probate 

estate is insufficient to pay debts
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Transfer on Death Deeds

Underwriting - After Challenge Period

• Assess form and content of TOD deed

• Look for recorded revocation (direct and 

implied)

• Uninsured deed vetting

• Look for recorded death certificate

• If open probate, make sure TOD deed is not a 

subject of the probate 

• Otherwise, normal underwriting procedures
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Transfer on Death Deeds

Underwriting – During Challenge Period

** Special Risk **

• Vet TOD deed and look for a recorded death 

certificate

• Obtain an Affidavit of Heirship to understand 

heirs, devisees and creditors – those with 

standing to challenge the TOD deed

• Assess risk of creditor challenge – difficult to 

determine 
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Transfer on Death Deeds

Underwriting – During Challenge Period

• If open probate, confirm heirs/devisees, 

determine if estate is solvent, assess overall 

conflict risk among heirs/devisees, and see if 

any challenge to the TOD deed

• Obtain Waiver of Right to Challenge Transfer on 

Death Deed from each omitted heir and devisee, 

and the Personal Representative (if open 

probate)
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Transfer on Death Deeds
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Earnest Money 
Issues
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Earnest Money Issues
Release of Earnest Money – General Rule

• ORS 696.581(3) – An escrow agent may not 
disburse any funds without obtaining dated, 
separate escrow instructions in writing from the 
principals

o “Separate” means separate from the purchase 
agreement

o It does not matter what the purchase agreement says 
… we are not a party to the purchase agreement
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Earnest Money Issues
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Earnest Money Issues
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Earnest Money Issues
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Earnest Money Issues
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Earnest Money Issues
Release of Earnest Money – Exceptions

• Seller’s Property Disclosure Law - An escrow agent is 
obligated to release earnest money to a buyer upon 
buyer’s timely exercise of the right of revocation per 
ORS 105.475(5)

o Buyer can terminate within 5 business days after 
delivery of the Seller’s Property Disclosure Statement

▪ OREF Form 056 – Notice to Seller of Revocation and Demand 
for Refund

o Buyer typically signs an indemnity per ORS 105.474(6)
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Earnest Money Issues
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Earnest Money Issues
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Earnest Money Issues
Release of Earnest Money – Exceptions
• Court Order - An escrow agent may disburse funds 

deposited in escrow in accordance with an order of a 
court of competent jurisdiction per ORS 696.581(9)
o Seller/Buyer Dispute 

▪ We do not want to be named as a party

▪ Small Claims - Release based on the judgment (and writ 
of garnishment)

▪ Arbitration - Release based on the arbitration award 
(and circuit court order confirming the arbitration 
award and writ of garnishment)
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Earnest Money Issues
Release of Earnest Money – Exceptions

• Court Order 

o Interpleader action

▪ Hyper Technical Issue - Do not deliver the funds to the 
court (or anyone else) until there is a court order 
providing instructions to do so
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Commission 
Disputes
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Commission Disputes
Requirements

• Escrow agent must hold disputed broker’s 
commission until authorized to disburse by the 
disputing parties or a court order per ORS 696.582(3) 
and OAR 863-050-0052, if … 

1) Escrow receives a Notice of Compensation prior to 
closing, and

2) Written closing instructions of the principal do not honor 
the amount of the broker’s demand
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Commission Disputes

Requirements

ORS 696.582(2) - The Notice of Compensation … must be in 
substantially the following form:
______________________________________________________________________________

      Notice of Real Estate Compensation
      To: ____________   (Name of Escrow Company)
      Re: ____________  (Names of Principals to Transaction)

      Your Escrow Number: ______

       The undersigned real estate broker or principal real estate broker states that such broker has a valid written compensation agreement with ______ 
(Name of Principal), one of the principals to the transaction referred to above, and that such principal is obligated to pay the broker the compensation on 
account of that transaction. The compensation amount is $_____ and is to be paid on the following terms: _________. Request is hereby made that the 
compensation be paid in that amount and on those terms, out of escrow and as a part of your closing of that transaction.

__________________ (Name and Signature of Real Estate Broker or Principal Real Estate Broker)

______________________________________________________________________________
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Commission Disputes

Requirements

• If the Notice of Compensation is received by escrow 
more than 10 days before the closing, escrow must 
provide a copy of the notice to the principal 
identified in the notice – otherwise, the notice can 
be provided to the principal at closing

• Can disburse undisputed commission at closing



©2017 First American Financial Corporation and/or its affiliates. All rights reserved. NYSE: FAF

Commission Disputes

What if the buyer is obligated to pay the buyer’s 
agent’s commission and refuses to put those 
funds in escrow?
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Sale to Government
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Requirements:

1) Tax Clearance Certificate

2) Approval of Deed by Government Buyer

Sale to Government



©2017 First American Financial Corporation and/or its affiliates. All rights reserved. NYSE: FAF

Tax Clearance Certificate:

ORS 311.411(2) – A county clerk may not record an 

instrument conveying fee title to real property to an entity 

whose property is exempt from taxation (including the 

federal government), unless the instrument is accompanied 

by a certificate issued by the assessor attesting that all 

charges against the real property as of the date of the 

recording have been paid

Sale to Government
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Tax Clearance Certificate - Steps:

1) Get payoff amount at least a week before 

closing by contacting the treasurer and 

assessor 

• Make sure assessor agrees with treasurer

2) Pay taxes and get certification signed by the 

assessor on day of closing

Sale to Government
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Tax Clearance Certificate:
Sale to Government
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Tax Clearance Certificate:

Sale to Government



©2017 First American Financial Corporation and/or its affiliates. All rights reserved. NYSE: FAF

Approval of Deed by Government:

ORS 93.808 - An instrument conveying title to the State of 

Oregon or to a county, city or other political subdivision may 

not be recorded, unless the instrument carries an indication 

of approval by the state or political subdivision

• Excludes federal government

Sale to Government
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Approval of Deed by Government:

Sale to Government
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Bonus Material - 
NAR Settlement 

Implications
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NAR Settlement Implications

Key Settlement Terms

• Co-op commission cannot be displayed in MLS
o Co-op commission is still permitted but must be 

negotiated “offline”
o Does not affect seller concessions

• Buyer’s agent must enter into buyer agency 
agreements before showing properties

• NAR must pay $418 million
• Effective date August 17, 2024 (even though 

settlement not yet approved by the court)
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NAR Settlement Implications

Key Implications

• Listing agent will continue to get paid the seller

• Buyer’s agent may be compensated by the 

buyer, seller, listing agent or some 

combination

o Be careful -- there will be mistakes!

o For example, buyer agrees to pay the buyer’s agent 

2% and seller agrees to pay the buyer’s agent 1%. 

Does the buyer’s agent get 2% or 3%?

• There will be more unrepresented buyers

o Do not provide legal advice!
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NAR Settlement Implications

OREF
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NAR Settlement Implications

OAR
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Questions
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