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Insuring Timber
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Insuring Timber

Question: Can we insure timber separately from 

the land on which it is located?

Answer: Maybe
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Insuring Timber

What’s Covered by a Title Insurance Policy:

We insure “real property”
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Insuring Timber

Is all of this real property? 
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Insuring Timber

Insurability:

• Standing timber is real property, but cut or fallen 

timber is personal property 

• We can insure standing timber, but we cannot 

insure cut or fallen timber
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Insuring Timber

Insurability:

• We cannot insure:
o Particular sizes or species of trees

o Trees sown, planted, seeded or germinated after the 

date of the conveyance

o “Merchantability” of the timber
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Insuring Timber

Insurability:

• We cannot insure timber rights – the legal right 

to harvest and sell timber from a specific parcel 

of land (e.g., timber harvesting agreement)
o We insure ownership of standing timber
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Insuring Timber

Conveyancing:

• Since standing timber is real property, it is 

conveyed in the same manner as other real 

property … timber deed, reservation, etc.



©2017 First American Financial Corporation and/or its affiliates. All rights reserved. NYSE: FAF

Insuring Timber

Access:

• There must be direct or indirect access from a 

public road to the insured timber - otherwise add 

a lack of access exception
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Insuring Timber
Access:

• If indirect access …
o Take exception to the terms and conditions of the 

easement

o Does it contemplate access by logging trucks? 

▪ If not or unsure, add an exception for the possible 

insufficiency of the easement for use by logging 

trucks and other heavy equipment (i.e., 

overburdening)
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Insuring Timber

Title Requirements/Conditions:

1) Subject to State Underwriter approval of the form, terms and 

conditions of the proposed Timber Deed. Additional 

exceptions and/or requirements will be added to this report 

based on the form, including an exception for the terms 

and/or conditions of the Timber Deed.
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Insuring Timber

Title Requirements/Conditions:

2) Upon receipt of the proposed Timber Deed, the legal 

description of the land described in Exhibit A will be modified 

to limit said legal description to the timber described in the 

Timber Deed; provided, however, that said description of the 

insured timber will be limited to only “growing and/or standing 

timber” notwithstanding the terms of the Timber Deed. 
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Insuring Timber

Title Exceptions:

1) Subject to the terms, conditions and provisions as contained 

in the Timber Deed [under which title will be conveyed at 

closing]

2) Any question as to whether the timber described on Exhibit A 

is real property or personal property; the policy will not insure 

any timber that is or becomes personal property as defined 

under the Oregon Uniform Commercial Code (being ORS 

71.1010 et seq.) or otherwise.
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Insuring Timber

Title Exceptions:

3) Notwithstanding the language of conveyance in the Timber 

Deed, the policy will not insure trees sown, planted, seeded, 

or germinated after the date of said conveyance or the Date 

of Policy, whichever is earlier, or fallen, downed, or cut trees, 

or the diameter, size or species of any trees. 

4) The unmarketability or alleged unmarketability of title to the 

timber or to the estate or interest in said timber described on 

Exhibit A.
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Insuring Timber

Title Exceptions:

5) If access is by easement:
o Terms and conditions of [the instrument(s) creating the 

easement]

o Any question as to whether the [the instrument(s) creating the 

easement] is sufficient to provide access to and from said 

premises for logging trucks and other heavy equipment used for 

timber harvesting and transportation activities

6) Aboriginal rights of Native Americans, including but not limited to 

rights to protect sacred sites and burial grounds, as  well as hunting 

and fishing rights
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Insuring Timber

Underwriting Suggestions:

• Due to the complexities involved, get a state underwriter 

involved early

• Review the timber sale agreement to understand the 

transaction and timber being conveyed

• Add timber related requirements, conditions and 

exceptions to the title report/commitment
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Insuring Timber

Underwriting Suggestions:

• Review form of timber deed

• Determine early is access is going to be an issue so 

there is time for corrective action
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Trusts
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Trusts

Overview:

• A trust is a fiduciary relationship with a trustee 

holding assets for beneficiaries

• A trust is created by a settlor transferring 

property to a trustee, and the trustee holding 

that property for the beneficiaries – usually 

under a written Trust Agreement
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Trusts

Overview:

• Functions of Trusts:
o Assets bypass probate

o Manage/Control assets after death

o Minimize estate taxes

o Provide privacy (vs. probate)

o Protect assets from creditors (certain trusts)

• Common Types of Trusts: 
o Revocable

o Irrevocable

o Testamentary
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Trusts

Overview:

• A trust acts through its trustee

o The current trustee is our point of contact

• A trust cannot hold title to property in Oregon 

because a trust in not a recognized legal entity
o The trustee holds title to the property

o Example: John Smith, Trustee of the John Smith 

Revocable Trust dated January 1, 2020
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Trusts

Trustee Powers:

• Unless limited by the Trust Agreement, a trustee 

has the following powers:
o Buy and sell real property

o Borrow money and grant security interests in trust 

real property

• Proof of Trustee authority:
o Review the Trust Agreement

o Review a Certification of Trust
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Trusts

Review Trust Agreement:

• Request copies of the Trust Agreement and all 

amendments

• All Trust Agreements are different – you need to 

actually review the terms of the Trust Agreement 

and amendments to help determine the current 

trustee and relevant powers and limitations
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Trusts
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Trusts
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Trusts
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Trusts

Review Certification of Trust:

• The requirements for a Certification of Trust are 

set forth in ORS 130.860

• A transaction entered into in reliance on a 

Certification of Trust is binding on the trust -- 

unless the person entering into the transaction 

knew the Certification of Trust was inaccurate
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Trusts
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Trusts
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Trusts

Conveyance to Trust, Not Trustee:

• Defective conveyance – the trust is not a 

recognized legal entity

• If the trustee is easily identified, your underwriter 

may make a risk decision

• Generally fixed by corrective deed

• Worst case, deed will have to be reformed by 

court action
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Trusts

Successor Trustee:

• Risky situation! Be skeptical!

• Why is the original trustee no longer able to act?
o Death, incapacity, unavailability, resignation, or 

removal?

• How do you know you are dealing with the 

correct successor trustee?
o May want to review Trust Agreement and not rely 

solely on Certification of Trust

o When in doubt, verify with one or more beneficiaries
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Trusts

Co-Trustees:

• Unless the Trust Agreement says otherwise …
o Co-trustees my act by majority decision

o If vacancy occurs, remaining co-trustee(s) may act 

for the trust
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Trusts

Trustee Use of Power of Attorney:

• FATIC takes the position that a trustee cannot 

delegate his fiduciary power when it comes to 

the sale or encumbrance of real property
o Other insurers may take a different approach

• This type of delegation may be okay – especially 

if allowed by the terms of the Trust Agreement 
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Trusts

No Trustee or Successor Trustee:

• Unanimous agreement of the beneficiaries

• Person appointed by the court
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Trusts

No Trust Agreement:

• Potentially risky situation! Get a state 

underwriter involved early

• May be able to rely on certification of trust (fact 

specific – original trustees)

• Otherwise, a court may have to reform (or 

create) the terms of the Trust Agreement
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Trusts

Trustee Conflict of Interest:

• A transaction affected by a conflict between the 

trustee’s fiduciary and personal interests is 

voidable by a beneficiary … unless permitted by 

the Trust Agreement, or approved by the court 

or beneficiaries

• Example:
o Conveyance of property to the trustee or trustee’s 

family member, or an entity controlled by the trustee 

or trustee’s family member, even if consideration is 

involved
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Trusts

Settlor Failed to Transfer Property into Trust:

• FATIC will not recognize a property as part of a 

trust estate, unless conveyed to the trustee of 

the trust during the lifetime of the settlor
o Other insurers may take a different approach

• There is an case that says property listed in a 

Trust Agreement is part of the trust estate 

[Samuel v. King]
o This case is very fact specific and involved property 

listed in the Trust Agreement and subject to an 

Assignment of Property to Trust signed by the settlor 

and including words of conveyance
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Trusts

Someone is Trying to Remove the Trustee:

• Risky situation – need to understand why

• Get state underwriter involved early to 

determine if transaction can proceed with 

current trustee
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